City of Salem, Massachusetts

“Know Your Rights Under the Open Meeting Law, M.G.L. c. 39 §23B, and
City Ordinance Sections 2-2028 through 2-2033.”

The City Council Committee on Ordinances, lLicenses & Legal Affairs coposted

with the Committee of the Whole

met in the Council Chamber on Wednesday, May 30, 2012 at 6:30 PM.

for the purpose of discussing the matter(s) listed below. Notice of this meeting was posted on

May 25, 2012 at  9:14 A.M.

(This meeting is being recorded.)

ATTENDANCE
ABSENT WERE:
/f’/IJ S A//Mz‘wf ,%7;(1/ 7_421}4/
SUBJECT(S)

#468 of 2010 - Adopt Criteria for Home Rule Petitdon - Additional Liquor Licenses (COPOSTED)

#275 of 2011 - Review rules for granting and transferring Seasonal Liquor Licenses (OLLA ONLY

#336 of 2012 - Criteria for Seasonal Liquor Licenses & temporary moratorium on issusance

of seasonal liquor licenses (COPOSTED)
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On the motion of C. ﬂ ﬂ /é/ the meeting adjourned at " U *{/
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CITY OF SALEM

In City Councilyy 15 2010

Ordered: That the City Council adopt the attached Criteria for Requests for a Home Rule

Petition for an Additional Liquor License.

In City Council July 15, 2010

Referred to the Committee on Ordinances, Licenses and Legal Affairs co-posted with
the Committee of the Whole

ATTEST: CHERYL A. LAPOINTE
CITY CLERK




City of Salem
Criteria for Requests for a Home Rule Petition
for an additional Liquor License

Any request for a liquor license through a Home Rule Petition shall not be forwarded to
the City Council until the Licensing Board has reviewed the request and makes a
favorable recommendation based on the criteria set forth below:

A. The business must be located in the B-5 zoning district.

B. Availability of an annual liquor license - The Licensing Board shall consider the availability of
annual licenses when considering a request for an additional liquor license through a Home
Rule petition. The Board may recommend a Home Rule Petition be filed when an annual liquor
license is available, either all alcohol or beer and wine, depending on the license sought, but
only if the Board determines that the license is not available at a reasonable market value. If
such an annual liquor license is available for sale at an unreasonable market value, the
Licensing Board will make every effort to seize the license and market it directly. Among other
factors, the Licensing Board will consider comparable sales and length of time the license has
been available when determining if a value is unreasonable.

If no annual liquor license is available for purchase, the City will consider adopting a Home Rule
Petition for an additional liquor license if the applicant/requesting business meets a majority of
the criteria set forth below. Note: that the criteria below are not required, but are to be
considered by the Board when reviewing applicant requests.

1. The applicant holds a seasonal liquor license;

2. Quality Design: The business will have an exterior design appropriate to its context. To
meet this criteria, the business will agree to have Design Review Board review and
approval of all exterior improvements including signage and lighting even if the business
is located outside of an Urban Renewal Area;

3. Market Diversification: The applicant demonstrates that its business fills an existing gap
and meets unmet market demand. As such, it advances Salem objective of being the
North Shore's dining destination;

4. Job Creation: The business will create new jobs;

5. Employment of Low and Moderate Income Persons: The business will commit to hiring
low or moderate income persons;

6. Community Participation: The business will commit to actively participate in Main Streets
programs and events for two years;

7. Compatibility: Business is not located within close proximity to residential units or if it is,
the business shall not seek an entertainment license: and

8. Hours of operation: If in close proximity to residential units, hours of operation are
limited to 11 pm.



9. Applicant proposes to open a restaurant in a blighted area or in a location that has
remained vacant for more than one year.
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CITY OF SALEM

In City Council, April 28,2011

Ordered:

That the Committee on Ordinances, Licenses and Legal

Affairs meet to review the
rules for the granting and transferring of “Seasonal Liquor Licenses”.

In City Council April 28, 2011
Adopted

ATTEST: CHERYL A. L APOINTE

CITY CLERK
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CITY OF SALEM

[n City Council, May 24,2012

Ordered:

That the Committee on Ordinances, Licenses and Legal Affairs co-posted with the
Committee of the Whole meet to discuss the criteria for seasonal liquor licenses and there be a
temporary moratorium for the issuance of any seasonal liquor licenses and that the following be
invited Mayor or her representative, Solicitor or her representative, Director of the Chamber of
Commerce and the members of the Licensing Board.

In City Council May 24, 2012
Adopted as amended

ATTEST: CHERYL A. LAPOINTE
CITY CLERK




Michael Sosnowski

From: Rinus Qosthoek [rinus@salem-chamber.org]
Sent: Wednesday, May 18, 2012 2:20 PM

To: Mike Sosnowski

Subject: licenses

Hi Mike:

As discussed yesterday, the decision made at a previous licensing board meetings to grant seasonal licenses to
established businesses that possess an annual homerule license, was received as a “smack in the face” by a number of
the existing restaurateurs. After spending more than a year to build consensus and to come up with a solution that
would work fairly for both existing and new restaurants, it feels as if we are back at square one or worse. The fact that
the licensing board has awarded a number of seasonal licenses to other non-seasonal businesses is a negative

development.

We strongly believe that seasonal licenses should be given to seasonal businesses only (such as: at the municipal golf
course, winter island, possibly in the future for the Blaney Street redevelopment).

Home rule licenses should only be allowed to move forward if there are no market licenses available (and potential
restaurateurs need to make an honest effort to acquire available licenses — pocket licenses should not be allowed), and
under the same conditions as was put forward in the petition for the ”7” (i.e. have a fee assigned to the licenses based
on the market value of the market licenses, with the money going into the established economic development fund). As
a side note, only 3 out of 7 petitioners took advantage of the below market licenses (with interest free 3 year loans).

If all of the above is agreed upon, there is no further need for either the seasonal criteria, nor the homerule petition
criteria.

Kind regards,

Rinus

/ %,
C f’"? Jo / je/ e
Rinus Oosthoek

Executive Director K N 5@/ /4”7&% /f 2

Salem Chamber of Commerce

265 Essex Street {Jﬁwﬂ“ﬁ& B /[/ M[ /f; A“f

Salem, MA 01970 )
&/} Fhetic

T.978-744-0004
jﬁfm Chrg.

Upcoming Events
May 19 — Living Green Fair in Old Town Hall

June 1 — After Hours at the Salem Arts Festival (Old Town Hall)
C/{fzﬁ% # é’% “ | /
/{’dfmy ﬁv’fﬂ““” -



i.iguorb Licenses - Salem Chamber Position Statement: e~
SALEM

We strongly believe that seasonal licenses should be given to seasonal businesses only (such E’{

as: at the municipal golf course, winter island, possibly in the future for the Blaney Street
redevelopment). The fact that the licensing board has awarded a number of seasonal licenses to other non-

seasonal businesses is a negative development.

Home rule licenses should only be allowed to move forward if there are no market licenses available (and
potential restaurateurs need to make an honest effort to acquire available licenses — pocket licenses should
not be allowed), and under the same conditions as was put forward in the petition for the "7” (i.e. have a fee
assigned to the licenses based on the market value of the market licenses, with the money going into the

established economic development fund).
If all of the above is agreed upon, there is no further need for either the seasonal criteria, nor the homerule

petition criteria.

History:

3 out of 7 petitioners took advantage of the below market licenses:
Café Polonia Converted (75% of market rate, with 3 year pay-off schedule)
Howling Wolf Converted (75% of market rate, with 3 year pay-off schedule)
Seaport Café Converted (75% of market rate, with 3 year pay-off schedule)
Lobster Shanty Not Converted
Thai Place Not Converted
Coven Not Converted
Sixty 2 Not Converted

Since then, the following seasonal licenses have been issued to non-seasonal businesses:
Salem Beerworks Seasonal All Alcohol
Café Polonia Seasonal All Alcohol
Howling Wolf Seasonal All Alcohol

Lynde Street café Seasonal Beer & Wine
Mattera’s café & bar Seasonal All Alcohol — denied (advised to apply for seasonal beer & wine)

From: Homerule Petition Criteria (November 2011}):

C. If a liquor license is to be granted through the home rule petition process, the following provisions shall

be included in the home rule petition text:
1. Applicant shall only hold one alcoholic beverage license per establishment. For example, if the
applicant is issued an annual wine and malt license through a Home Rule Petition, the license holder
may not also hold a seasonal all alcohol license.
2. Any such liquor license issued may not be transferred to a new location.

Recent license transfers:

Strega = to Red Lulu - $60,000 or $80,000 (all alcohol)

Bangkok paradise = Bangkok paradise (new owners) - $ $60,000 or $80,000 (all alcohol)
Dodge Street Grill = to Village Tavern (former Lakay) - $60,000 (all alcohol)

Lakay = to Mandees Pizza - $20,000 (beer & wine)

Coven - to Life Alive — transfer homerule license (beer & wine)

Lafayette Market's 2to the Hess Station on New Derby Street: Denied (package store)

Recently closed: Lakay — Coven - Dodge Street Grill - Upper Crust Pizzeria

Salem Chamber of Commerce — 265 Essex Street — T. 978-744-0004 / F. 978 — 745 3855 / info@salem-chamber.org



City of Salem
Criteria for Future Requests for a Home Rule Petition for an additional Liquor License
Edited last on November 29, 2011

Any request for a liquor license through a Home Rule Petition for an above quota liquor
license shall not be forwarded to the City Council for its consideration until the Licensing
Board has reviewed the request and provides the City Council with a written, favorable
communication based on the criteria set forth below:

A. The business shall be located within an existing structure in the B-5 zoning district.

B. Availability of an annual liquor license - The Licensing Board shall consider the availability of
annual licenses when considering a request for an additional liquor license through a Home Rule
petition. The Board may recommend a Home Rule Petition be filed when an annual liquor license
is available, either all alcohol or beer and wine, depending on the license sought, but only if the
Board determines that the license is not available at a measurable market value. If such an annual
liquor license is available for sale at an unreasonable measurable market value, the Licensing Board
will make every effort to seize the license if it is not in use and market it directly. Among other
factors, the Licensing Board will consider comparable sales and length of time the license has been
available when determining if a value is unreasonable.

If no annual liquor license is available for purchase, the City will consider adoptmg a Home Rule
I Petltlon for an additional liquor license if the applicant/requesting busmess dem o the
meets a majorlt‘f of the critena set forth below !

1. The applicant is a holder in good standing of a seasonal liquor license, an annual wine and
malt or annual wine, malt and cordial license;

2. Quality Design: The business will have an exterior design appropriate to its context. To meet
this criteria, the business will agree to have Design Review Board review and approval of all
exterior improvements including signage and lighting even if the business is located outside
of an Urban Renewal Area;

Market Diversification: The applicant demonstrates that its business fills an existing gap and

(b

meets unmet market demand. As such, it advances Salem objective of being the North

Shore’s dining destination;

4. Job Creation: The business will create new jobs;

N

Employment of Low and Moderate Income Persons: The business will commit to hiring
low or moderate income persons;
6. Community Participation: The business will commit to actively participate in Main Streets

programs and events for two years;



7. Compatibility: Business is not located within close proximity to residential units or if it is,
the business shall not seek an entertainment license after 11 p.m.;

8. Hours of operation: If in close proximity to residential units, hours of operation are limited
to 11 pm.;

9. Applicant proposes to open a restaurant in a blighted area or in a location that has remained
vacant for more than one year.

C. If a liquor license is to be granted through the home rule petition process, the following

provisions shall be included in the home rule petition text:
1. Applicant shall only hold one alcoholic beverage license per establishment. For example,
if the applicant is issued an annual wine and malt license through a Home Rule Petition, the

license holder may not also hold a seasonal all alcohol license.

2. Any such liquor license issued may not be transferred to a new location.




SPECIAL INSTRUCTIONS FOR SEASONAL LIQUOR LICENSE APPLICANTS

On November 9, 2009, the City of Salem Licensing Board adopted the following

Objective Criteria for Applications for Seasonal Liquor Licenses. Applicants for a Seasonal
Liquor License shall be required, on a separate piece of paper, to address each of the objective
criteria set forth below.

OBJECTIVE CRITERIA FOR REVIEW OF SEASONAL LIQUOR LICENSE APPLICATIONS

A. Availability of an annual liquor license — Please indicate whether an annual liquor license is
available for the type of license you seek, beer and wine or all alcohol. If available, indicate the
holder of the license and asking price.

The Licensing Board shall consider the availability of annual licenses when considering an
application for a seasonal license. The Board may approve a seasonal liquor license
application when an annual liquor license is available, either all alcohol or beer and wine,
depending on the license sought, but only if the board determines that the license is not
available at a reasonable market value. If such an annual liquor license is available for sale at
an unreasonable market value, the Licensing Board will make every effort to seize the license
and market it directly. Among other factors, the Licensing Board will consider comparable sales
and length of time the license has been available when determining if a value is unreasonable.
The applicant must demonstrate to the Board, through sufficient written evidence, that they have
attempted, but have been unsuccessful, in acquiring an available license.

B. If no annual liquor license is available for purchase at a reasonable price, the Licensing
Board will consider approving an application for a seasonal license if the application meets a
majority of the applicable objectives set forth below. Certain objectives identified with an
asterisk * shall receive a weight of +1. Please provide a written response to each objective. If
an objective is not applicable to your application, please indicate such.

The applicant holds an annual beer and wine license*;

2. Street Activation: The business is located on a primary downtown street (Essex,
Washington, New Derby, Derby) or can demonstrate that its location will advance the
City’s goals to appropriately activate the street life within its downtown, waterfront
district™;

3. Quality Design: The business will have an exterior design appropriate to its context. To
meet this objective, the business will agree to have Design Review Board review and
approvat of all exterior improvements including signage and lighting even if the business
is located outside of an Urban Renewal Area;

4. Market Diversification: The applicant demonstrates that its business fills an existing gap
and meets unmet market demand. As such, it advances Salem objective of being the
North Shore’s dining destination™;

5. Job Creation: The business will create new jobs;



6. Employment of Low and Moderate Income Persons: The business will commit to hiring
low or moderate income persons;’

7. Community Participation: The business will commit to actively participate in Main Streets
or City programs and events for two years;

8. Compatibility: Business is not located within close proximity, as determined by the
Board, to residential units*; and

9. Hours of operation: If in close proximity to residential units, hours of operation are

limited to 11 pm*.

NOTE: The Salem Licensing Board reserves its right to amend or rescind the objective
criteria set forth above and has the discretion to accept or reject any and all applications for

seasonal liquor licenses.
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652 N.E2d 132
420 Mass. 702, 652 N.E.2d 132
(Cite as: 420 Mass. 702, 652 N.E.2d 132)

Supreme Judicial Court of Massachusetts,
Suffolk.

BOSTON GAS COMPANY
v,
CITY OF SOMERVILLE.

Argued May 2, 1995,
Decided June 28, 1995.

Natural gas utility brought declaratory judgment
action against city, challenging constitutionality of
city ordinance governing street excavations. Parties
cross-moved for summary judgment. The Superior
Court, Suffolk County, ¥ K. Hiokle, J., al-
lowed city's motion. Utility appealed Single Justice
of Appeals Court enjoined city from enforcing ordi-
nance pending appeal. Utility applied for direct ap-
pellate review After granting application the Su-

i

was 1mand under nome rule amendm nt to State
Constitution because it was inconsistent with state's
regulatory scheme for public utilities.

Vacated and remanded.

West Headnotes

{11 Municipal Corporations 268 €570

Rights, and Llablhties

5y, - %A

¢ k. Public Improvements. ©

City ordinance governing street excavations,
which required natural gas utility to hire city contract
representative to provide street repair services at rates
higher than utility had obtained through competitive
bidding and to use certain materials and techniques
and gave utility extended responsibility for excava-
tion site, was invalid under home rule amendment to
State Constitution because it was inconsistent with
State's regulatory scheme for public utilities; city
could not use its limited authority to enact ordinance
which had practical effect of frustrating fundamental

Page 1

State policy of ensuring uniform and efficient utility
services ta pubhc ’VI G.L.A. Const. Amend. Art. 89, §

6, M LA ¢ Pet seq 75: Somerville

Mass., Cade of (“}rcimames 12-20.

121 Declaratory Judgment 118A €393

Declaratory Judgment
4111 Proceedings
Appeal and Error
' Appeal and Error
43 k. Scope and Extent of Re-

view in General.

Natural gas utility could not raise for first time
on appeal contention that city ordinance governing
street excavations violated home rule amendment of
State Constitution as imposing tax on utility, in util-
ity's declaratory judgment action challenging consti-
tutionality of ordinance. M.G.LL.A. Const. Amend.
Art. 89, § 7; Somerville, Mass., Code of Ordinances
§ 12-20.

i3] Municipal Corporations 268 €1 1(2)

Municipal Corporations
2681V Proceedings of Council or Other Govern-

1 Ordinances and By-Laws in Gen-

1] Vahdlw in General
73 k. Conformity to Consutu-
tnondl and Statutor} Provisions in General. Most

Municipalities may not adopt by-laws or ordi-
nances -~ that  are hiconsistent with  state laws.
M.G.L.A. Const. Amend. Art. 89, § 6.

|4} Municipal Corporations 268 €>111(2)

68 Municipal Corporations

ing Body

eral

Vahdm’ in General

k. Conformity to Constitu-

%

tional and Statutory Provisions in General. &

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



652 N.E2d 132
420 Mass. 702, 652 N.E.2d 132
(Cite as: 420 Mass. 702, 652 N.E.2d 132)

For purposes of determining whether local ordi-
nance is invalid ynder home rule amendment to State
Constitution because it is inconsistent with statute, in
some circumstances Supreme Tudicial Cowrt can infer
that legislature intended to vreempt field because
legislation on subject is s0 comprehensive that any
focal enactment would fustrate statute’s purpose.
M.GLA Const Amend Art. 89, 8 0.

*%132 #702 Steven W. Phillips, Boston, for plaintift.

Charles F. Haverty, 111, Asst. City Sol,, for defendant.

**133 Harshbarger, Atty. Gen., Edmund J. Sul-
livan, Asst. Atty. Gen., and Dorian C. Mead, for
Dept. of Public Utilities, amici curiae, submitted a
brief.

Patrick W, Hanifin & Stephen S, Ostrach, Boston, for
New England Legal Foundation, amici curiae, sub-
mitted a brief.

Paul K. Connolly, Jr., & Eileen M. Fava, Boston, for
Massachusetts Natural Gas Council, amici curiae,
submitted a brief.

Before L[ACOS CJ.,and LY! , O'CONNOR and

G "L

JOH, Justice.

The plaintiff's complaint for declaratory relief
pursuant to G.L. ¢. 231A (1992 ed.), challenges the
constitutionality*703 of § 12-20 of the Somerville
Code of Ordinances (ordinance).” After a judge in
the Superior Court denied the plaintiff's request for a
preliminary injunction prohibiting enforcement of the
ordinance, the parties filed cross motions for sum-
mary judgment. The judge allowed the city of
Somerville's (defendant's) motion for summary
judgment, and the plaintiff appealed A single justice
of the Appeals Court, pursuant to £.0, ¢ 231, § 118
{ ed.), enjoined the defendant fm'n vnf{)rcmg the
ordinance pending appeal. We granted the plaintiff's
application for direct appellate review.

. This ordinance is entitled “Asphalt
street and sidewalk openings” and governs
all aspects of street excavations in Somer-
ville including: (1) the applicable fees, de-

Page 2

posits, performance bonds and fines required
for each street opening permit granted; (2)
the required highway department notifica-
tion procedures; {(3) the required procedures
for excavating, backfilling, patching, paving
and barricading of excavation sites; and {4)
the financial responsibilities and billing pro-
cedures required for permittees.

3ii4] The plaintiff contends that the ordi-
nance is invalid under § 6 of art. 89 of the Amend-
ments to the Massachusetts Constitution (Home Rule
Amendment), because it is inconsistent with G.L. c.
164 (1992 ed.}, the State's regulatory scheme for pub-
lic utilities We agree. Municipalities may not
adopt by-laws or ordinances that are mconmstent with
State laws. See Ame ; :

Comm'n of Brockion, 4 I

validating local regu atlon banmng use of motorcy-
cles because regulation inconsistent with statute giv-
mg person right io eperate moter vehlc ) / ~
land Tel & T

xequmnv reglstezed land *704 surveyors and profes—
sional engineers contrary to statute exempting engi-
neers subject to Department of Public Uuhnes regw
lations from reglstratmn requirements); £ !
Town Adm'r of Methuen, 368 Mass, 1.9, 329 N.E. 2
748 (1975} (holding ordinance Iamaﬂy inconsistent
w1th statute and therefore void). See also art. 89, § 6;
G.Loe 438§ 13 (1997 ed.). To determine whether a
local Qrdiﬁame is inconsistent with a statute, this
court has looked to see whether there was either an
express fegislative intent fo forbid local activity on
the samie subject or whether the local regulation
would somehow frustrate the purpose of the statute
50 b to warrant an inference that the Legislature in-
tended to pmempt the subject. Bloom v. B -
363 Mass, 136, 135-156, 293 W E 74 768 {1
Moreover, in some circumstances we can infer that
the Legislature intended to preempt the field because
legislation on the subject is so comprehensive that
any !ocal Dnactmem Would fmstrate the statute's pur-
' 518, 527-
b 51 See also New England
Tel cfi Tef Co. v. Lc;welz’ supra (intent to preempt
inferred from comprehensive legislative scheme).

e

12, The Home Rule Amendment states
“falny city or town may; by the adoption,
amendment, of tepeal of local ordinances or

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



652 N.E.2d 132
420 Mass. 702, 652 N.E.2d 132
(Cite as: 420 Mass. 702, 652 N.E.2d 132)

by-laws,  exercise any power or function
which the general court has power 1o confer
upon il which is wnor inconsistent with the
éafzssgzzgiw or faw enacted by the geﬁem:’
court . {emphasis added). Art. 89, % 6, of
the Ameaﬁmﬁms to the Massachusetts Con-
stitution. The plaintiff also contends that this
ordinance violates § 7 of the Home Rule
Amendment because it imposes a tax on the
plaintiff. However, this contention was not
raised below and may not be raised for the
first time on appeal. e ¢
417 Mings, 512 513 n
cert. demed sub nom. Dog v :
L8950, 112 8.C 1512 117 1. BEd.2d
(19921, Moreover because we conclude the
ordinance to be invalid for other reasons, we
need not address this argument.

*%134 The manufacture and sale of gas and elec-
tricity by public utilities is governed by G.L. ¢. 164.
Given the comprehensive nature of this statute, we
conclude that the Legisiature intended to preempt
local entities from enacting Ieglslatmn in this area.

%ﬂgib_; ff ey

2y

See Bosion F
774, 459 MN.E2d 1231 {1984} (recognizing compre-
hensiveness of G.L. ¢. 164). Furthermore, the ordi-
nance is inconsistent with particular provisions of the
statute and the regulations of the Department of Pub-
lic Utilities (department).

on Co. v, Boston, 390

When the plaintiff excavates a street to work on
its underground gas distribution facilities or to pro-
vide gas service to the general public, the department
mandates that the plaintiff utilize a “least-cost” strat-
egy to repair the excavation site including the use of
competitive bidding procedures. See D.P.U. 93-60 at

232-233 (1993). See also D.P.U. 92-210 at 196
(1993). However, because of the ordinance the plain-
tiff must hire a “city contract representative,” se-
lected by the defendant, to provide patching, paving,
and repair services at *705 specified rates which, the
plaintiff contends, exceed the rates it previously ob-
tained with competitive bidding. “* The ordinance
also requires the plaintiff to use certain materials and
paving techniques, such as infrared paving meth-
ods.”* Moreover, under the ordinance, the plaintiff's
responsibility for the excavation site continues for
three years be\ ond the final infrared treatment, even
though G.L.. ¢ » 70, does not require the plain-
tiff to maintain the street after the excavation site has

Page 3

144

b, 10%, 9

been repaired.” 4, on the
other hand, only requires the plamtiff to return an
excavat;on site back to its orlzmai condition. See

85 (hoidmc bzf-ia% inconsistent bszame impﬁseé
conditions bevond those established by statute and
exceeded town board of health anthority). Because
the ordinance conflicts with the statutory scheme for
ecrulai:mc pub ic ut;lmes we cone ude that it is in-

i5 (dlscussmo deszrablhty of umform unhﬁ;

recu}atmn}

3. It appears that, at the present time,
only one paving contractor has the “qualifi-
cations” necessary to provide paving ser-
vices under the ordinance. It is also notewor-
thy that this same contractor was involved in
drafting the ordinance.

F144, Regardless, § 8 of the ordinance states
that, “[a]fter a proper settling period, the ex-
cavating shall be infra-red heat treated by
the contract representative of the city. This
work shall be the financial obligation of the
permittee.” Moreover, § 10 of the ordinance
provides that “[a]ll street excavations shall
be made permanent by the infra-red heat
process and will be the financial responsibil-
ity of the permittee.”

EW5. General Laws ¢, 164, § 70, provides in
pemnent part that “[a} gas company may,
with the written consent of the aldermen or
the selectmen, dig up and open the ground in
any of the streets, lanes and highways of a
town.... It shall put all such streets, lanes and
highways in as good repair as they were in
when opened.” However, § 11 of the ordi-
nance provides that “[tlhe installation of
permanent patch does not alleviate the per-
mittee from the responsibility for trench set-
tlement for a period of three (3) years from
the date of the final infra-red permanent re-
pair....”

hough the defendant argues that {1
gives it the authority to regulate in
this area, we conclude*706 that the defendant cannot
use its limited authority to enact an ordinance which

Finaﬂy?

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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420 Mass. 702, 652 N.E.2d 132
(Cite as: 420 Mass. 702, 652 N.E.2d 132)

has the practical effect of frustrating the fundamental
State policy of ensuring uniform and eﬁ'ment un}m
semce% to the pubhc See ’ /

(holding srcima,nce gmahd despzte city's ai:amrorv
authority to establish reasonable regulations for wel-
fare of citizens).

(i ! vs ¢, 164, & 75, provides:
“The aIdermen or selectmen may regulate,
restrict and control all acts and doings of a
corporation subject to this chapter which
may in any manner affect the health, safety,
convenience or property of the inhabitants of
their towns.”

The judgment of the Superior Court is vacated.
The case is remanded for the entry of a judgment
declaring that § 12-20 of the Somerville Code of Or-
dinances is invalid.

So ordered.

Mass., 1995,
Boston Gas Co. v. City of Somerville
420 Mass. 702, 652 N.E.2d 132

END OF DOCUMENT
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Appeals Court of Massachusetts,
Suffolk.

CELLARMASTER WINES OF MASSACHU-
SETTS, INC.
V.
ALCOHOLIC BEVERAGES CONTROL COM-
MISSION.

No. 88-P-151.
Argued Jan. 12, 1989.
Decided Feb. 21, 1989.

The Alcoholic Beverages Control Commission
ordered a liquor licensee to stop advertising and con-
ducting wine-tasting sessions at locations off the li-
censed premises, and licensee appealed. The Superior
Court Department, Walter E. Steele, J., affirmed, and
licensee appealed. The Appeals Court, Warner, J.,
held that: (1) licensee's off-premises wine-tasting
sessions were statutorily prohibited; (2) licensee was
given adequate notice of the charges; and (3) the doc-
trine of estoppel was inapplicable to commission's
enforcement of the statute.

Affirmed.
West Headnotes

{1} Intoxicating Liquors 223 €99

223 Intomcatmg Liquors

Statute which provided that liquor licensee could
provide, without charge, on premises sample wine
tastings for prospective customers of wines available
for sale on liquor licensee’s premises, did not entitle
licensee to conduct wme-tastm@ sessmns at locations
off-licensed premises. M W e ~

Page |

{2} Intoxicating Liquors 223 €5108.2

Intoxicating Liquors
Licenses and Taxes
3 Revocation or Forfeiture of Rights
 Proceedings

k. Notice.

Liquor licensee was given adequate notice by
Alcoholic Beverages Control Commission of charge
that licensee's off-premises wine-tasting session vio-
lated statute which permits on-premises wine tasting;
notice made specific reference to statute, licehsee
was given access to commission's file which con-
tained copy of investigator's detailed report and h-

&4 {5

censee pointed to no prejudice. M.G.L.A, ¢ 134 §

; Nature and Essentials in General
Estoppel Against Public, Govern-

ment, or Public Officers
’.5 k. Acts of Officers or Boards.

T £

Doctrine of estoppel was inapplicable to Alco-
holic Beverages Control Commission's enforcement,
as against liquor licensee, of statute which prohibited
off-premises wine-tasting sessions conducted by li-
censee, despite licensee's contentions that its market-
ing practices were fully disclosed to Licensing Board
prior to issuance of its license: there was no evidence
that Commissmn had app oved licensee's methods of
operation. M.G. LA ¢ | 5

141 Estoppel 156 €-252(5)

: Estoppel

56111 Equitable Estoppel

Nature and Essentials in General

. Nature and Application of Estoppel

in Pais
3 k. Application in General.
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If legislatively declared important public interest
is involved, estoppel may not be applied against en-
forcement of statute.

**22 *25 Michael Eby, Boston, for plaintiff.

Sarah Wunsch, Asst. Atty. Gen. (Douglas Cummings,
with her), for defendant.

Evan T. Lawson, Boston, for Fine Wine Council of
Massachusetts, Inc., & another, amici curiae, submit-
ted a brief.

Before GREANEY, C.J., and DREBEN and WAR-
NER, 1J.

WARNER, Judge.

The plaintiff holds a package store license for the
sale of wines and malt beverages from its premises at
186 South Street, Boston. The only issue presented
by this appeal is the validity of orders of the defen-
dant {commission) that the plaintiff stop advertising
and conducting wine tasting sessions at locations off
the licensed premises. A Superior Court judge, after
rewew of the administrative record, see *26¢ .
; 4, made a memorandum and order for judg-
ment affir rmm0 the commission's actlons From the
ensuing judgment, the plaintiff appeals.”

1. The Fine Wine Council of Massachu-
setts, Inc., and Silenus Wines, Inc., filed an
amici curiae brief.

The plaintiff's license, issued by the Boston Li-
censing Board and approved by the commission pur-
syant to 4.1 5, authorizes the retail sale of
malt beverages and wines from the premises at 186
South Street. Since the granting of the license in
1984, the appearance of the premises and the method
of operation of the business have been atypical. There
was no exterior sign indicating the nature of the
plaintiff's business. There were on display relatively
few bottles of wine, along with some wine glasses
and accessories. Sales representatives conducted
business by telephone in several cubbyholes with
desks. Using mail advertising, the plaintiff solicits
participation, without charge, in wine tastings in pri-
vate homes and offices in eastern Massachusetts; the

Page 2

lure is the discovery of the “personality” and “charac-
ter” of wines which will become favorites.

The plaintiff employs several wine consultants
who are frained to conduct wine tasting sessions and
to instruct the participants in proper methods of
evaluating and using wine. The consultants bring
sample wines to the home or office where they “extol
the virtues and excellence” of the wines they carry
with them. They instruct on the importance of ap-
pearance, bouquet, taste "~ and desirable twirling
and swirling exercises. Attendants are not permitted
to buy or order wine at the tasting sessions, although
they are given price ranges. Rather, they are asked to
record preferences on the plaintiff's forms, which are
then brought to the licensed premises by the consult-
ants. Thereafter, the plaintiff's sales representatives
may make telephone contact with a participant for the
purpose of consummating*27 a sale, or the latter may
initiate an order at the plaintiff's premises. The con-
sultants are paid by commissions on the basis of sales
generated by each wine tasting session.

Z. The promotional literature says that a
bouquet may remind you of old vaniila,
cool moss by a brook or fresh flowers.”
Elements of taste include body and depth.
The rhapsody continues. A taste of a full

bodied wine “fills the mouth.” A wine with
depth has a taste “that lasts into the aftertaste
like an echo of vour first sip.”

The commission reasoned, in essence, that the
plaintiff's off-premises wine tasting activities violated
the provisions of 4.1 128, & 15 under which the
plaintiff was licensed. permits, as to the
plaintiff, the sale of malt beverages and wines to be
consumed off the plaintiff's premises. By $t.1981, ¢
177, § 15, was amended to provide: “Any such licen-
see may provide, without charge, on premises sample
wine tastings for prospective customers of wines
available for sale on such premises.” Thus, the com-
mission concluded, as off-premises wine tastings are
not expressly allowed, they are beyond the privilege
granted by the plaintiff's license. In affirming, the
Superior Court judge said that the plain meaning of §
15 required the result. To hold otherwise, he con-
cluded, would render the words “on premises™ in the
1981 amendment superfluous and violate the maxim
of statutory construction **23 that the expression of
one thing is an implied exclusion of others. The

7
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plaintiff argues that as its wine tasting activities are
not expressly prohibited and do not involve sales,

there is no violation of

i1 1. We think the analysis necessary to resolu-
tion of the question whether the plaintiffs off
premises wme tasting activities constituted a viola-
tionof L1 c. 138 § 15, is quite direct. Regulation of
the liguor mdustry in Massachusetis is comprehien-
sive and pervasive, See G.L. ¢ 138 “The powers of
the States in dealing with the regulation of the sale of
intoxicating Hquors are very broad. What they may
wholly pf{)habzt they may permit only on terms zmd
conditions prescribed by tirxe Leizzsiaiurf: ;

tion in the fi rst sentence of X
pearing in St.1943, c. 542, § 1 which prov1des in

material part: *“No person shall ... sell or expose or
keep for sale, store, transport ... alcoholic beverages
or alcohol, except as authorized by this chapter ~
(emphasis supplied). The plaintiff's argument that
what is not expressly prohibited is allowed *28 is, in
this context, fundamentally mistaken. Under its li-
cense, the plaintiff could 1awfully cgnduct business

That authonzatlon does not mclude Off—premlseg
wme tastmg See AfH O o

5, The faﬂure of fh;: com-

mission's regulanon permitting wine tastings to dis-
tmgulsh those which are heid on and off prem1ses iS

i The regulatlon cannot of course, contradlct
the statute.

The plaintiff also argues that as the commission
did not charge, nor did there occur, any sale at any
wine tasting, there was no violation of (.1 %
5. This contention, like others made by the plaintiff,
ignores the sweep of .1, 3.8 2 That section
prohibits a variety of activities involving alcoholic
beverages, including exposure for sale, “except as
authorized by this chapter.” We have described the
plaintiff's relevant activities. It cannot reasonably be
questioned that the plaintiff was exposing its wines
for sale at wine tasting sessions. This method of op-
eration was an integral part of the marketing strategy
used by the plaintiff. In a procedures memorandum to

Page 3

wine consultants, the plaintiff says: “Although the
wine sampling itself is an educational and promo-
tional tool, it is important that we be able to follow-
up by subsequently offering our fine wines for sale to
the participants at the tasting.”

Nowhere in its main or reply brief
does the plaintiff cite or discuss ¢

it was given inadequate notice of the charges. The
notice made specific reference to G.L. ¢, 138§ i35
and the 1981 amendment permitting on-premises
wine tasting. The plaintiff was given access to the
commission’s file which contained a copy of the in-
vestigator's detailed report. The record of the hearing
before the commission shows that the plaintiff was
well prepared and the plamtlff points to no prejudice.
o Fe Cstazurant,

%7

*29 3. There is no merit in the plaintiff's claim
that it was arbitrarily singled out for enforcement
proceedings for the reason, if no other, that there was
no showing that the commission knew that others
were engaged in the same or similar practices.

{3141 4. The plaintiff seems to contend that un-
rebutted evidence established that its marketing prac-
tices were fully disclosed to the Boston Licensing
Board prior to the issuance of its license and, there-
fore, the commission is now estopped from prohibit-
ing that conduct. Even assuming the plaintiff's evi-
dentiary position to be correct (a matter of substantial
doubt), there is no factual or legal basis in the record
for the application of the doctrine of estoppel. There
was no evidence that the commission **24 had ap-
proved the plaintiff's methods of operation. This is
not a case where the commission had rendered nrmr
1nc0n515tent rulmos Compare I

5 73 Moreover, especially
where as here, a legislatively declared important
public interest is involved, estoppel is not appl ied
against the enforcement of a statute. See
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JUDGMENT AFFIRMED.

Mass. App.Ct.,1989.

Cellarmaster Wines of Massachusetts, Inc. v. Alco-
holic Beverages Control Com'n

27 Mass. App.Ct. 25, 534 N.E2d 21

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 4



